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RESPONSE TO FEEDBACK RECEIVED – PROPOSED AMENDMENTS TO 
THE SECURITIES AND FUTURES ACT  

ON REGULATION OF OTC DERIVATIVES 
 

1 Introduction 
 

1.1 MAS recently issued two sets of Consultation Paper inviting comments 
on the draft legislative amendments to the Securities and Futures Act (“SFA”) 
(Cap. 289), in relation to the regulation of OTC derivatives. 
 

1.2 Consultation Paper I setting out amendments to extend the current 

regulatory regime for clearing facilities to OTC derivatives and introduce a 
new regulatory regime for trade repositories was published on 23 May 2012.  

The consultation closed on 22 June 2012.   
 

1.3 Consultation Paper II on mandatory central clearing and reporting of 
OTC derivatives transactions was issued on 3 August 2012. The consultation 

closed on 31 August 2012.      
 

1.4 MAS has considered carefully the feedback received and where it 
agreed with the comments, incorporated them in the proposed Securities 

and Futures (Amendment) Bill 2012.  Comments that are of wider interest, 
together with MAS’ responses, are set out below. 

  
1.5 Annex 1 lists the respondents who provided feedback. We thank all 

respondents for their contributions. 

 
 

 
 

 

  

http://www.parliament.gov.sg/sites/default/files/Securities%20and%20Futures%20(Amendment)%20Bill%2031-2012.pdf
http://www.parliament.gov.sg/sites/default/files/Securities%20and%20Futures%20(Amendment)%20Bill%2031-2012.pdf
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COMMENTS ON: 

2 INTRODUCTION OF NEW REGULATORY REGIME FOR TRADE 
REPOSITORIES 

 

 

2.1 Respondents generally supported the proposed framework for trade 
repositories.  A few respondents sought greater clarity on how certain 

proposals to regulate trade repositories, e.g. minimum financial 
requirements and record-keeping requirements, will be administered. MAS 

will address these issues via regulations, which will set out details on how 
MAS will administer the trade repository regulatory framework.  MAS will 

consult on these regulations at a later stage.   
 

A Confidentiality of Information Reported to Trade Repositories  

 

2.2   Several respondents highlighted the need for trade repositories, and 
their officers and employees, to establish policies, processes and procedures 

to be in place to safeguard the confidentiality of information reported to 
trade repositories.  

 
MAS’ Response 

 
2.3  MAS recognises the importance of maintaining confidentiality of 

information reported to trade repositories.  MAS will require licensed trade 
repositories and licensed foreign trade repositories, and their officers and 

employees, to maintain confidentiality of all user information and 
transaction information reported to the trade repositories.  MAS will set out 

in regulations specific purposes and circumstances under which disclosure of 
information reported to trade repositories is allowed.   
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COMMENTS ON: 

3 EXTENSION OF CURRENT REGULATORY REGIME FOR CLEARING 

FACILITIES TO OTC DERIVATIVES 

 

 
A Event of Default   

 
3.1 A few respondents expressed concerns that the events that may 

trigger a declaration of default by a clearing house on its member may be 
too broad.  As a result, it may be possible for a clearing house to declare an 

event of default even when the member is able to meet its financial 
obligations to the clearing house, and to do so without MAS being aware of 

it.  Respondents suggested that a clearing house should be required to 
notify MAS before declaring any event of default by a member, and to 

inform MAS of its decision to institute default proceedings with respect to a 

clearing member.  
 

MAS’ Response 
 

3.2 MAS notes respondents’ comments on this issue.  An event of default 
of a member of a clearing house may have systemic implications and the 

circumstances leading to a declaration of an event of default will be closely 
monitored by the clearing house as well as MAS.  A designated clearing 

house is currently required to notify MAS of the occurrence of any failure by 
any party to settle transactions, including the settlement of moneys, 

securities or physically delivered futures contracts. To underline the 
importance of default management by clearing houses, MAS will expand the 

scope of notification obligations via regulations to require a clearing house 
to inform MAS, within a reasonable time period prior to declaring or 

commencing default proceedings against a member, of its intent to institute 

default proceedings.  
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COMMENTS ON: 

4 MANDATORY CLEARING OF OTC DERIVATIVES TRANSACTIONS 

 

 
A Alternative Clearing Arrangements 

 
4.1 Some respondents highlighted that it may be impracticable for a 

specified party (Party A) to clear with another party specified by MAS (Party 
B), as Party A may not have access to the clearing facilities offered by Party 

B.  Several alternatives were suggested by respondents, such as suspending 
the clearing obligation, allowing the specified parties to clear the trades with 

their pre-existing back-up clearing houses, and subjecting the derivatives 
contracts to collateralisation under Credit Support Annex (CSA) 

arrangements.   
  

4.2 The respondents also urged MAS to provide greater clarity on when 
and how the alternative clearing arrangements provision might be exercised 

should MAS decide to retain it.  They have also requested that a grace 

period for compliance be provided. 
 

4.3 In addition, a few respondents raised concerns over MAS’ proposed 
powers to direct specific parties to refrain from entering into relevant 

contracts or transactions, as they felt it might be harsh to penalise specified 
parties for circumstances beyond their control.  

 
MAS’ Response 

 
4.4 MAS would like to clarify that the alternative clearing arrangements 

provision is intended for emergency situations where a central 
counterparty’s (CCP) operations are disrupted abruptly.  We acknowledge 

respondents’ feedback that it may be impracticable to direct the specified 
parties to clear with another party specified by MAS.  In circumstances 

where an approved/recognised clearing house is not available or capable to 

clear a specified derivatives contract, MAS would take steps to provide a 
sufficient grace period for specified parties to meet the clearing obligation. 

 
4.5 MAS agrees with the respondents that the specified parties should not 

be prevented from entering into derivatives contract in the event that a 
clearing house is not available for or capable of clearing, and will amend the 

relevant section accordingly.  
  

B  Anti-avoidance 
 

4.6 Several respondents opined that the anti-avoidance provision is 
potentially too broad in scope, as the provision covers any transactions with 

the “purpose or effect” of avoiding any mandatory clearing obligation (i.e. 
the provision could potentially be triggered whenever specified parties take 

into account the compliance cost of the clearing obligation when deciding 
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whether to enter into a derivatives transaction).  Therefore, respondents 

requested that the anti-avoidance provision be removed. 
 

MAS’ Response 
 

4.7 After due consideration, MAS agrees with the respondents that the 
anti-avoidance provision could create undue uncertainty for participants in 

the OTC derivatives market.  On balance, having regard to other avenues 
available to detect avoidance of the clearing obligation as well as to 

international practice, we have decided to remove this provision.  
 

C Deemed Compliance 
 

4.8 Some respondents sought clarifications on whether MAS would provide 
for “grandfathering” of legacy transactions if the designation of a designated 

jurisdiction is withdrawn, and what criteria would be used to determine the 

designation of jurisdictions. 
 

MAS’ Response 
 

4.9 Recognising that there could be overlapping or conflicting clearing 
requirements across various jurisdictions, MAS had proposed to introduce a 

deemed compliance regime for the purpose of relieving the specified parties 
of undue compliance burdens when these parties face multiple clearing 

obligations in different markets.   
 

4.10 Taking into consideration that there is still no international consensus 
on the extraterritorial application of OTC derivatives requirements, as many 

jurisdictions are still in the midst of developing or implementing their 
frameworks, MAS has developed a legislative framework that is flexible 

enough to respond to international developments in this regard.  With 

regard to the specifics of the deemed compliance regime, such as 
grandfathering of legacy transactions and the criteria for determining the 

designation of jurisdiction, MAS will continue to monitor international 
regulatory developments and consult on these issues at a later stage.   
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COMMENTS ON: 

5 MANDATORY REPORTING OF OTC DERIVATIVE TRANSACTIONS 

 

 
A   Domestic confidentiality provisions 

 
5.1 Several respondents are concerned that when fulfilling the reporting 

obligation, specified parties could inadvertently breach domestic 
confidentiality provisions (e.g. section 47 of the Banking Act).  They 

requested that MAS amend the domestic confidentiality provisions so as to 
allow for mandatory reporting.  

 
MAS’ Response 

 
5.2 MAS acknowledges the concerns raised.  However, we note that the 

Banking Act allows banks to seek customers’ consent for the purposes of 
reporting trades to the trade repository without breaching banking 

confidentiality.  The confidentiality provision under the SFA allows for 

reporting to fulfil MAS’ regulatory requirements.  Therefore, on balance, we 
are not inclined to amend the domestic confidentiality provisions.  

 
B Acting as agent 

 
5.3 With regard to the provision which requires an agent of a party to a 

specified derivatives contract to be subject to the reporting obligation, 
several respondents highlighted that it is not consistent with the 

requirements in other jurisdictions, and requested for the provision to be 
removed.  One respondent suggested that if the provision is retained, the 

term “agent” should be defined with greater detail to avoid capturing 
unintended participants. 

 
MAS’ Response 

 

5.4 This provision is set out with the intention to require a fund 
management company in Singapore to comply with the reporting obligation 

if the fund management company acts as an agent in the transaction and 
the counterparty to the transaction is the fund which it manages.  MAS is 

therefore of the view that this provision should be retained in order to 
capture accurately transactions undertaken by fund management companies.  

MAS notes the request for greater clarity on the term of “agent”, and will 
consult on the specific definition at a later stage.  

  
C Accuracy of information 

 
5.5  A number of respondents requested MAS to reconsider its position to 

hold the specified party responsible for the timeliness and accuracy of the 
information reported in situations where the counterparty or a third-party 

service provider reports the information.  They cited that it is unclear how 
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the non-reporting party can ensure that the reporting party reports 

information that is “true and correct” and that if the non-reporting party is 
required to verify that the reporting is timely and correct, it may defeat the 

purpose of single-sided or third-party reporting.  One respondent also asked 
MAS to provide a reasonable timeframe for the parties to verify the accuracy 

of the information before it is actually reported. 
 

MAS’ Response 
 

5.6 MAS notes the concerns raised by the respondents. However, we also 
note that there do not appear to be compelling reasons to relieve the 

specified party of its accountability for accurate reporting.  MAS would like 
to highlight that ensuring the accuracy and timeliness of the information 

reported is an integral part of the reporting obligation; therefore, the 
responsibility in this regard should ultimately rest with the specified party.  

The provision for single-sided or third-party reporting is meant to reduce the 

compliance burden on the specified parties, and not to relieve them entirely 
of any responsibility to meet the reporting obligation.  In the same vein, 

MAS will not specifically provide longer timeframes for parties to verify 
information in cases of single-sided or third party reporting.   

 
D Level of penalties 

 
5.7 Some respondents pointed out that the level of penalties for 

contravention of the reporting obligation should be comparable to those set 
in other jurisdictions.   

 
MAS’ Response 

 
5.8 MAS agrees with the comment on the need to calibrate the level of 

penalties to ensure that they are commensurate with those in other 

jurisdictions, as well as the severity of the contravention involved.  
Therefore, after further consideration, MAS will amend the penalty for 

contravention of the reporting obligation to $50,000, and $5,000 for every 
day or part thereof if the offence continues after conviction.   

 
E Power of Authority to prescribe specified derivatives contracts 

 
5.9  A number of respondents proposed to include in the legislative 

provisions the requirement for MAS to have prior consultation with market 
participants, and to give due consideration to the results of such 

consultations when determining whether products should be prescribed as 
specified derivatives contracts.   

 
MAS’ Response 

 

5.10  MAS wishes to assure respondents that MAS continues to recognise 
the importance of engaging the industry and seeking industry inputs when 

determining products to be prescribed for mandatory reporting.  The 
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approach for determining the products to be prescribed will be set out in the 

subsidiary legislation, and we will consult on this subsequently.  
 

F Power of Authority to obtain information 
 

5.11 One respondent noted that existing provisions in the SFA restrict self-
incriminatory statements from being used against a party in criminal and 

civil proceedings.  The respondent suggested that the restriction on self-
incriminatory statements and the carve-outs for immunities should be 

incorporated in the provision which provides for MAS to obtain information.  
 

5.12 Another respondent highlighted that the imprisonment term for the 
contravention of the provision for MAS to obtain information might be too 

harsh. 
 

MAS’ Response 

 
5.13 MAS agrees with both suggestions. We will incorporate the restrictions 

on self-incriminatory statements and the carve-outs for immunities and 
remove the imprisonment term. 

   
G  Alternative reporting arrangements 

 
5.14 A few respondents indicated that they have reservations about this 

provision.  Some respondents highlighted that it could be costly and time-
consuming for market participants to set up new reporting and record-

keeping arrangements, and that MAS should therefore consider suspending 
the reporting obligation under circumstances where a trade repository is 

incapable or not available to receive information.  It was also suggested by 
a respondent that a grace period for compliance as well as avenues for 

application for exemption from compliance should be provided for.   

  
5.15 In addition, one respondent requested MAS to provide some 

parameters to ensure confidentiality and security of information in the hands 
of the party specified by MAS to receive information.  The respondent 

expressed concerns with regard to the handling of the information by such 
party.  

 
MAS’ Response 

 
5.16 MAS continues to be of the view that the provision for alternative 

reporting arrangements should be retained.  MAS would like to emphasise 
that trade reporting serves multiple, important objectives, including (a) 

assessing systemic risk and financial stability; (b) conducting market 
surveillance and enforcement; (c) supervising market participants; and (d) 

conducting resolution activities. Therefore, it would not be appropriate to 

suspend the reporting obligation, especially in situations where alternative 
reporting arrangements are available.   
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5.17 Nevertheless, MAS sees merit in incorporating some respondents’ 

suggestions in subsidiary legislation to address the concerns raised.  We will 
take into consideration the need for a grace period for compliance, and the 

parameters to ensure confidentiality and security of information reported to 
a party specified by MAS, when setting out subsidiary legislation as 

appropriate.  
 

 
MONETARY AUTHORITY OF SINGAPORE 

 
15 Oct 2012 
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ANNEX 1 

 
LIST OF RESPONDENTS TO CONSULATION PAPER I AND II ON 

PROPOSED AMENDMENTS TO THE SECURITIES AND FUTURES ACT 
ON REGULATION OF OTC DERIVATIVES 

 
1. Baker & Mckenzie. Wong & Leow 

2. BP Singapore Private Limited 
3. Christopher Chen Chao-hung, Assistant Professor of Law, Singapore 

Management University 
4. Citibank, N.A., Singapore Branch  

5. Citicorp Investment Bank (Singapore) Limited 
6. Citibank Singapore Ltd 

7. Citigroup Global Markets Singapore Pte Ltd 
8. Citigroup Global Markets Singapore Securities Pte Ltd 

9. Depository Trust & Clearing Corporation 

10. Great Eastern Life Assurance Co Ltd 
11. General Insurance Association of Singapore 

12. International Swaps and Derivatives Association, Inc. 
13. Institute of Certified Public Accountants of Singapore (ICPAS) 

14. MarkitSERV 
15. OANDA Asia Pacific Pte Ltd 

16. Rajah & Tann LLP 
17. Securities Association of Singapore 

18. Sembcorp Cogen Pte Ltd 
19. Singapore Institute of Directors 

20. Securities Association of Singapore 
21. Wong Partnership LLP 

 
*This list includes only the names of respondents who did not request that 

their submissions be kept confidential. 

 


